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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.
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(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a f $\’T.Uf_;“\s'§:§.“
1000/- where the amount of service tax & interest demanded & penalty levied of Re«5 Lakiéer 7,
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service tax & interest demanded & penalty levied is more than fifty Lakhs rupees\'@ 3
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crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.
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(i) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (OIO) to apply to the Appellate Tribunal.
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2. One copy of application or 0.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-l in terms of
the Court Fee Act, 1975, as amended.

3; W Yep, Sqe eoh T HaTaR Irfiei ~araiewor (@RI frawmed, 1082 # afifa vd e Wl TEet @
wfHAferd @ arel et &1 3R ot e anefia fsar ST ¥

3 Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten

Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken:
(i) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.

4(1) s weH H, sﬁmrﬁwﬁmmﬂwémﬁaﬁgwmaﬁmm
farenferer &Y @ #1tar R 91T 3o & 10% $oTaTeT W 3R et Fraer gvs R gt a9 qvs & 10%
$TTCITST T Y ST Hehel! &

4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in-dispute, or
penalty, where penalty alone is in dispute. /z‘sf"w ,
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F.No.: V2(ST)184/North/Appeals/2018-19

ORDER IN APPEAL

M/s. Kalindi Impex, Bodakdev, Ahmedabad (hereinafter referred to as
‘appellants’) have filed the present appeal against the Order-in-Original
number GST/ Div-VI/O&A/04/KALINDI/AC/R]/18-19 dated 14.11.2018
(hereinafter referred to as ‘impugned order’) passed by the Assistant
Commissioner, Central GST & Central Excise, Division-VI, Ahmedabad-North

(hereinafter referred to as 'adjudicating authority’);

2. The facts of the case, in brief, are that the appellants are engaged in
providing/procuring the services under the category of Beauty Parlor/Beauty
Treatment, Work Contract Service, Business Auxiliary Service, Maintenance
or Repair Service and Other Taxable Services which are taxable under
Section 65 and Section 68(2) of the Finance Act, 1994. During the course of
audit, it was noticed that the appellants had shown indirect income of 4
40,29,939/-, in their Balance Sheet, on profit of relinquishment of right for
sale of property/land and did not discharge their Service Tax liability on it.
On being asked, the appellants informed the audit team that said land was
an agricultural land and that they were not liable to pay any tax on it. It was
further observed that the land was owned by three partners namely;
Dolabhai Somabhai Senma, Laxmanbhai Somabhai Senma and Chelabhai
Somabhai Senma (the original saler and hereinafter referred to as the first
party) and the appellants had made an agreement on 20.10.2011 in which
the later became a purchaser of the land as the second party. Meanwhile, the
land was actually sold to a third party, i.e. M/s. Rajpath Club Ltd., jointly by
the first party and the appellants. The appellants became a confirmed party
while selling the land to M/s. Rajpath Club Ltd. and received the amount of
T40,29,939/- out of the total sale amount of I52,39,080/-. Thus, it was
assumed that the amount earned by the appellants falls under the category
of Section 66E(e) of the Finance Act, 1994 i.e. “agreeing to the obligation to
refrain from an act, or to tolerate an act or situation, or to do an act”.
Accordingly, a show cause notice dated 04.05.2018 was issued to the
appellants which was adjudicated by the adjudicating authority. The
adjudicating authority, vide the impugned order, confirmed the demand of
Service Tax amounting to T 6,04,491/-, under Section 73(1). The
adjudicating authority further, demanded interest under Section 75 at
appropriate rate and imposed penalty under Section 78 of the Finance Act,

1994 amounting to ¥6,04,491/-.

3. Being aggrieved with the impugned order, the appellants preferred the
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Court in the case of Chheda Housing Development Corporation vs. Bibijan

Shaikh Farid, in support of their claim.

4, Personal hearing in the case was granted on 23.01.2019 wherein Shri
Pravin Dhandharia, Chartered Accountant, appeared before me, on behalf of
the appellants, and reiterated the contents of the grounds of appeal. He once
again quoted the judgment of Hon’ble Bombay High Court in the case of
Chheda Housing Development Corporation vs. Bibijan Shaikh Farid and
stated that benefit is derived and attached to the land only.

5. I have carefully gone through the facts of the case on records, grounds
of appeal in the Appeal Memorandum and oral submissions made by the
appellants at the time of personal hearing. I find that the appellants have, in
their grounds of appeal, time and again alleged that the adjudicating
authority did not consider their submission and the department has grossly
erred while concluding the case. In this regard, at the very onset, I would
like to see, below, the definition of service as provided under sub-section 44 .

of Section 65B of the Finance Act, 1994;

"Section 65B - Interpretations (w.e.f. 1-7-2012)
(44) “service” means any activity carried out by a person for another for

consideration, and includes a declared service, but shall not include-

(a) an activity which constitutes merely,-

(i) a transfer of title in goods or immovable property, by way of sale, gift

or in any other manner; or

Thus, from the above, it can be seen that a transfer of title in goods or

immovable property, by way of sale, cannot be treated as a service.

Therefore, as per the definition mentioned above, in Section 65B, the activity
of sale of agricultural land cannot be treated as a service and hence,

demanding Service Tax from the income deriving out of the said activity is

not legal in the eyes of law.

6. Further, going through the judgment of Hon’ble Bombay High Court in

f Chheda Housing Development Corporation vs. Bibijan Shaikh
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benefit arising from the land is immovable property.
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"Can FSI/TDR be said to be a benefit arising from the land. Before
answering that issue We may refer to some judE;ments for that purpose.
In Sikandar and Ors. v. Bahadur and Ors. XXVII Indian Law Reporter,
462, a Division Bench of the Allahabad High Court held that right to
collect market dues upon a given piece of land is a benefit arising out of
land within the meaning of Section 3 of the Indian Registration Act,
1877. A lease, therefore, of such right for a period of more than one
year must be made by registered instrument. A Division Bench of the
Oudh High Court in Ram Jiawan and Anr. v. Hanuman Prasad and Ors.
AIR 1940 Oudh 409 also held, that bazar dues, constitute a benefit
arising out of the land and therefore a lease of bazar dues is a lease of
immovable property. A similar view has been taken by another Division
Bench of the Allahabad High Court in Smt. Dropadi Devi v. Ram Das and
Ors. on a consideration of Section 3(26) of General Clauses Act. From
‘ these judgments what appears is that a benefit arising from the land is
immovable property. FSI/TDR being a benefit arising from the land,
consequently must be held to be immovable property and an Agreement
for use of TDR consequently can be specifically enforced, unless it is

established that compensation in money would be an adequate relief.”

7. Also, the appellants have submitted before me a photocopy of Index
number-2 of the Land Record department, which I have pasted below for

better understanding.
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Out of the total amount received from the transaction of the land, I find that
the appellants have received nearly 77% of the income. This shows that the
appellants had an active say in the transaction as an owner of the
agricultural land. However, as the process of sale of land is not to be treated
as service, as discussed in paragraph 5 above, the provisions of Section 66E

of the Finance Act, 1994 will not be applicable to the present case.

8. In view of the discussion held above, I allow the appeal filed by the
appellants and set aside the impugned order issued by the adjudicating

authority. s
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9. The appeals filed by the appellant stand disposed off in above terms.
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CENTRAL TAX (Appeals),
AHMEDABAD.

ATTESTED

SUPERINTENDENT,

CENTRAL TAX (APPEALS),

AHMEDABAD.

To,

M/s. Kalindi Impex, 2nd Floor, Mondeal Business Park,
Bodakdev, S. G. Highway,

Ahmedabad-380 059.

_Copy to:

1) The Chief Commissioner, Central Tax, Ahmedabad Zone.

2) The Commissioner, Central Tax, Ahmedabad (North).

3) The Dy./Asst. Commissioner, Central Tax, Div-VI, Ahmedabad (North).
4) The Asst. Commissioner (System), Central Tax, Ahmedabad (North).

W)/Guard File.

6) P.A. File.



